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Passed by Shri Uma Shanker Commissioner (Appeals)
7 Arising out of Order-in-Original No SD-01/Refund/58/AC/DMA/2016-17 Dated

07.02.2017 Issued by Assistant Commr STC, Service Tax, Div-I , Ahmedabad

Name & Address of The Appellants

M/s. DMA Projects
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound. Meghani Nagar,Ahmedabad — 380 016.
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(i1) The appeal under. sub section (1) of Section 85 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.7.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakns or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty akhs, Rs.10,000/- where the amount of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees. in‘the',ﬁC/)rrJ]\of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules. 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Assit. Commissioner or
Superintendent of Central Excise & Service Tax (OI0) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matiers contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982
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© 4, For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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payment of 10% of the .duty demanded where duty or duty and penalty are-in dispute, ‘0%
penalty, where penalty alone is in dispute. e TG )
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ORDER IN APPEAL

M/s. DMA projects,' E/6, L. K. Society, Opp. Sterling Hospital,
Gurukul Road, Memnagar, Ahmedabad (hereinafter referred to as
‘appellants’) have filed the present appeal against the Of‘der-in-Original
number SD-01/Refund/58/AC/DMA/2016-17 dated 07.02.2017 (hereinafter
referred to as ‘impugned order’) passed by the then Assistant Commissioner,
Division-I, Service Tax, Ahmedabad (hereinafter referred to as ‘adjudicating

authority’);

2. The facts of the case, in brief, are that the appellants were engaged in
providing construction services to the Garrison Engineer (I), Air Force,
Gandhinagar (Military Engineering Services Dpt., Ministry of Defense) and
hold valid registration number AAHFD1528PSD001. The appellants had filed a
refund claim of ¥ 3,11,231/- on 09.11.2016, before the adjudicating
authority, under Section 102 of the Finance Act, 2016 read with the Finance
Act, 1994 and rules made thereunder. On verification of {the claim, it was
noticed that the appellants had collected Service Tax from Garrison Engineer
(1), Air Force, Gandhinagar and paid to the department. Further, along with
the refund, the appellants requested the adjudicating authority to sanction
the said refund claim and credit the refund amount directly to the Garrison
Engineer (I), Air Force, Gandhinagar. Also, during scrutiny of the claim
certain discrepancies were noticed viz.; the appellants had filed refund in
those work orders where they had ertered in work contract after
01.03.2015; the appellants had recovered the tax from their client and hence
it was presumed that the doctrine of unjust enrichment would be applicable;
it was further noticed that the appellants had availed CENVAT credit on their
input service and did not reverse the same. It was further seen that the
appellants had not submitted any RA bill in respect of work order number
GE(I)AF/GNR/148 of 2013-14 dated 29.03.2014.

3. Thus, a show cause notice, dated 04.01.2017, was issued to the
appellants which was adjudicated - by the adjudicating authority vide the
impugned order. The adjudicating author'ty, vide the impugned order,
sanctioned an amount of T 2,26,832/-, out of the actual claim of ¥
3,11,231/-, and ordered the above amount to be credited to the Consumer
Welfare Fund on the ground of the princioles of unjust enrichment. The
remaining amount of T84,399/- was rejected under various grounds which

would be discussed at a latter stage.

4. Being aggrieved with the impugned order, the appellants preferred the
present appeal before me. The appellants argued that the adjudicating
authority has erred in passing the impugned order by not glVlngv»th&
appellants reasonable opportunity for submission of information. The ‘order: to ‘
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; F.No.: V2(ST)55/A-11/2017-18
' tran“sfer the amount of <2,26,832/- to the! Consumer Welfare Fund on the
ground of the principles of unjust enrichment is totally illogical and incorrect

and passed without giving the appellants prc’»per opportunity of being heard.

5. Personal hearing in the case was granted to the appellants on
04.10.2017, 25.10.2017, 17.11.2017 and 08.12.2017 but no one, on behalf
of the appellants appeared before me nor was any letter, for adjournment of
personal hearing, submitted to me. However, this office receivéd a letter,
dated 27.12.2017, from the appellants on 01.01.2018 along with some

documents pertaining to the refund claim.

6. I have carefully gone through the facts of the case on records and
grounds of appeal in the Appeal Memorandums. I find that the appellants
were granted enough chance of personal hearing for representing their case
before me. However, as they failed to avail the benefit of personal hearing, I
hereby, take up the matter ex parte, purely on the basis of merit and

available documents.

7. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum, the Written Submission filed by the
appellant and oral submission made at the time of personal hearing. To begin
with, I find that there has been a delay occurred in filing the appeal by the
appellants. The impugned order was issued on 09.02.2017 and the
appellants have filed the appeal on 16.05.2017. They have filed a request
letter, along with the appeal memo, for condonation of delay. An assessee, if
not satisfied with the demand, may prefer appeal to the higher authorities [in
this case, the Commissioner (Appeals)] within 2 months from the date of
receipt of order from such adjudicating authority. The Commissioner
(Appeals) may allow a further period of 1 month, if sufficient cause for late
filing of appeal is shown and proved to him. In the present case, the delay is
more than the further period of 1 month and hence, outside my purview. In
view of the above, I reject the appeal onithe ground of limitation itself;
however, as per the principles of natural juétice, I would like to discuss the

case on merit also.

8. The request of the appellants to sanction the claim and credit the
same directly to the account of the Garrison Engineer (I), Air Force,
Gandhinagar is illogical. The claim of refund'cannot be sanctioned to anyone

else except the claimant and in the present case the appellants are the
claimants and hence the refund amount cannot be sanctioned to the account
of a third party. Thus, the adjudicating authority has very rightly sanctioned
the amount of ¥ 2,26,832/- and transferred the same to tl;}.eA Consumer

Welfare Fund on the ground of the of unjust <=nr|chmen§/
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8.1. Regarding the issue of rejection of ?‘38,250/- on the ground that the
contract agreement was framed on 17.03.2015 i.e.,after 01.03.2015, I
would like to quote the contents of Section 102 mentioned in Chapter V-

(Service Tax) of the Finance Bill 2016, as below;

102. (1) Notwithstanding anything contained in section 66B, no
service tax shall be levied or collected during the period commencing
from the 1st day of April, 2015 and ending with the 29th day of
February, 2016 (both days inclusive), in respect of taxable services
provided to the Government, a local authority or a Governmental
authority, by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation
or alteration of—-
(a) a civil structure or any other original works meant predominantly
for use other than for commerce, industry or any other business or
profession;
(b) a structure meant predominantly for use as—-
(i) an educational establishment;
(ii) a clinical establishment; or
(i) an art or cultural establishment;
(c) a residential complex predominantly meant for self-use or for the
use of their employees or other persons specified in Explanation 1 to
‘clause (44) of section 65B of the said Act, under a contract entered
into_before the 1% day of March, 2015 and on which appropriate
stamp duty, where applicable, had been paid before that date.
(2) Refund shall be made of all such service tax which has been
collected but which would not have beer so collected had sub-section

(1) been in force at all the material times.

(3) Notwithstanding anything contained in this Chapter, an application
for the claim of refund of service tax shall be made within a period of
six months from the date on which the Finance Bill, 2016 receives the

assent of the President.

Thus, it is very clear from above that the limiting factor for the finalization of
the contract is the date 01.03.2015, therefore, the appellants are not eligible
for the refund amount of ¥ 38,250/~ which has been very correctly rejected

by the adjudicating authority.

8.2. Regarding the issues of rejection of % 23,955/~ and 322,194/- on the
grounds that the appellants have not submitted RA bills and they have
availed CENVAT credit on their input service and did not reverse the same, I
find that the adjudicating authority has very rightly rejected the said
amounts of refund as the appellants had failed to subnj_it;,,;dp_gunlentary

- ..
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evidences in support of their claim.
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9. Therefore, as discussed above, 1 do not find any reason to interfere in
the impugned order and up held the impugned order passed by the
adjudicating authority and reject the appeal filed by the appellants

10. mmﬁﬁﬁmmﬁmmaﬂ%@ﬁmm%l

10. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. DMA projects,

E/6, L. K. Society, Opp. Sterling Hospital,

Gurukul Road, Memnagar,

Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad (North).

3) The Dy./Asst. Commissioner, Central Tax, Division-VII, S. G. Highway
(East), Ahmedabad (North).

4) The Asst. Commissioner (System), Central Tax, Ahmedabad (North).

5) Guard File.

6) P.A. File.
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